CITY OF NEWPORT BEACH

OFFICE OF THE CITY ATTORNEY

David R. Hunt, City Attorney
September 1, 2010

California EMS Authority
“Attn; Tom McGinnis, Transportation Coordinator
1930-9th Street

Sacramento, CA 95811

Via email: tom.mcginnis@emsa.ca.gov
Re: Emergency Medical Services Authority Guideline Number 141

Dear Mr. McGinnis,

Enclosed herewith please find the City of Newport Beach's written comments
(“Comments”) to the proposed revisions to Emergency Medical Services Authority
Guideline Number 141 (“Draft Guideline”). While the Comments address specific
concerns regarding the Draft Guideline, each of the Comments relates to the failure of
the Draft Guideline to recognize the relationship between Health and Safety Code
section 1797.201 ("Section 201"), which protects the rights of cities and fire districts to
administer their pre-hospital Emergency Medical Service operations, and Health and
Safety Code section 1797.224 ("Section 224"), which authorizes a Local Emergency
Medical Services Agency ("LEMSA") to create exclusive operating areas ("EOA").

Specifically, in 1980 the state legislature passed the comprehensive "Emergency
Medical Services System and the Pre-hospital Emergency Medical Care Personnel Act”
("EMS Act"), codified into the Health and Safety Code, to govern nearly every aspect of
. the statewide EMS- system, at the state, county and local levels. Section 201 was
enacted as part of the EMS Act, to protect the right of cities and fire districts to continue
~ the administration of their pre-hospital EMS. Section 201 stipulates that until such time

‘as a city or fire district voluntarily requests to enter into a contract with a LEMSA
regarding the provision of pre-hospital care services, the city or fire district will retain its
administrative authority over these services. Please be aware that in a letter dated
- August 10, 2010, Orange County’s County Counsel Nicholas Chrisos informed the City
of the County’s determination that the City of Newport Beach is a Section 201
jurisdiction. Also, there is no statutory deadline imposed for requesting or reaching an
agreement. The statute reads as follows:
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Upon the request of a city or fire district that contracted for
or provided, as of June 1, 1980, prehospital emergency
medical services, a county shall enter into a written
agreement with the city or fire district regarding the provision
of prehospital emergency medical services for that city or fire
district. Until such time that an agreement is reached,
prehospital emergency medical services shall be continued
at not less than the existing level, and the administration of
prehospital EMS by cities and fire districts presently
providing such services shall be retained by those cities and
fire districts . . . .

The plain wording of Section 201 allows cities and fire districts to continue to contract
for or provide their own ambulance and other services in the absence of a city or fire
district entering into an agreement with the LEMSA. As noted in San Bernardino v. City
of San Bernardino (1997) 15 Cal.4th 909, 922, the decision to enter into an agreement
is voluntary, and there is no statutory deadline imposed for requesting or reaching such
agreement.

The City of Newport Beach’s interpretation of Section 201 is further supported by Valley
Medical Transp. v. Apple Valley Fire Prot. Dist. (1998) 17 Cal. 4th 747, 759, wherein the
Court stated that: “[T]he ability to create EOA's in Section 1797.224 is made expressly
subject to 1797.201, and therefore would not permit a county or EMS agency to
unilaterally displace a city or fire district continuing to operate emergency medical
services.”

Similarly, the California Supreme Court explained in County of San Bernardino v. City of
San Bernardino (1997) 15 Cal.4th 909, 917 that: Section 224 and its companion
sections (1797.6 and 1797.85) were added to the EMS Act "for the purpose of
authorizing local EMS agencies to grant exclusive operating areas to private EMS
providers such as ambulance companies.” “. .. [A] local EMS agency's ability to create
EOA's may not supplant the cities' or fire districts' ability to continue to control EMS
operations over which they have historically exercised control.” (15 Cal.4th at 932).

Based on the foregoing, the City of Newport Beach contends that cities and fire districts
who provided or contracted for Emergency Medical Services on or before June 1, 1980
(prior to when the 1980 EMS Act took effect), can continue their preexisting services in
perpetuity, without interruption, until such time as they voluntarily choose to enter into
an agreement with a LEMSA. While a LEMSA may create an EOA, a LEMSA cannot
create an EOA that infringes upon the cities and fire districts rights pursuant to Section
201.
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In sum, the City of Newport Beach requests the Draft Guideline be revised to
incorporate the following points:

. Cities and fire districts that have Section 201 rights can continue
delivering Emergency Medical Services as offered or contracted on or
before June 1, 1980, in perpetuity and without interruption until such time
as they voluntarily choose to enter into an agreement with a LEMSA.

. The LEMSA cannot mandate that city or fire district with Section 201
rights enter into any agreement concerning pre-hospital emergency
medical services, and there is no statutory deadline for a Section 201 city
or fire district to enter into an agreement.

. The LEMSA cannot contravene the authority of any city or fire district with
Section 201 rights without the consent of the city or fire district.

The City of Newport Beach appreciates your time and consideration. If you have any

questions, please do not hesitate to contact me at (949)644-3131.

Sincerely,
OFFICE OF THE CITY ATTORNEY

o
( / S 17
/ ,‘y/,’;/ / ’
B Y| /Z'\“----\

KyleE. Rowen,
Deputy City Attorney

Encl.

cc: Dave Kiff, Newport Beach City Manager
Steve Parker, Newport Beach Fire Chief
Cathy Ord, Emergency Medical Services Manager
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