
APPENDIX - D-1

Following is the text of a letter responding to an inquiry by Ray Nikkel from Roger E. Venturi, then Supervising Deputy Attorney General concerning legal authorities governing evacuation of health care facilities:


August 4, 1997

Ray F. Nikkel, Chief

Field Training Unit

Department of Health Services

Licensing & Certification Program

1800 3rd Street, Suite 211

P.O. Box 942732

Sacramento, CA 94234-7320

Dear Ray:

As requested, I offer the following introduction of governing legal principles for your report:

We were asked to examine the legal authorities governing the evacuation of hospitals, acute care and other health care facilities.  We have found three different means for imposing a mandatory evacuation:

(1)
Penal Code section 409.5 authorizes officers of the highway patrol, police departments, marshal’s office or sheriff’s office and certain other designated law enforcement officers to close an area whenever there is a menace to public health or safety.

Although that section is often utilized during emergencies, it is unclear whether it may be used to remove persons who were within the area prior to it being ordered closed.  Also, only those officers specifically named in that statute may enforce it.

(2)
Although a local governing body has inherent police powers to protect the health and safety of its people, Government Code sections 8558, subdivision (c) and 8630 authorize thelocal governing body to declare a “state of local emergency” pursuant to the Emergency Services Act.  When a “state or local emergency” has been declared the local governing body may issue orders and regulations “necessary to provide for the protection of life and property.”  (Gov. Code, § 8634.)  An order for mandatory evacuation would be authorized under that section.  Failure to comply with any such order is a misdemeanor and subject to imprisonment for up to six months and/or a fine of up to $1,000.  (Gov. Code, § 8665.)

The advantage of this approach is that local control and coordination are maintained.

(3)
The Governor may declare a “state of emergency.”  (Gov. Code, §§ 8558, subd. (b), 8625.)  During a “state of emergency” the Governor has complete authority over all state agencies and the right to exercise all police powers vested in the state, including the issuance of such orders and regulations as he deems necessary.  (Gov. Code, §§ 8567, 8627, 8627.5, 8628.)   He also may amend or rescind existing orders and regulations (Gov. Code, § 8567) and suspend any regulatory statute, any statute prescribing the procedure for conducting state business, or the orders, rules or regulations of any state agency.  (Gov. Code, § 8571).  Local public officials and employees are required to render all possible assistance to the Governor and their powers are subordinate to those of the Governor during a “state of emergency.”  (Gov. Code, § 8614).  The ordinances, orders and regulations of a political subdivision continue in effect during a state of emergency unless suspended or superseded by an order issued by the Governor.  (Gov. Code, § 8614.)  Thus, the Governor may assume responsibility for the issuance of mandatory evacuation orders or abide by the mandatory evacuation orders issued by the effected political subdivision.

If the latter two options, (2) and (3), are utilized, the Emergency Services Act confers increased immunities from liability.  (Gov. Code, §§ 8544-8550.)

Sincerely,

DANIEL E. LUNGREN

Attorney General

[Original signature on file]

ROGER E. VENTURI, Supv.

Deputy Attorney General 

