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The authority to force the evacuation of health and community care facilities during an emergency or disaster was identified as an area that needed to be investigated after the winter floods of 1997.  During these floods and the resulting evacuations, one acute care hospital refused to follow the local county order to evacuate the area.  Even though the hospital was not subsequently flooded, this raised the issue of who had the ultimate authority to force evacuations.

A sub-committee of the Shelter Medical Group met with Roger Venturi, Supervising Deputy Attorney General, and discussed this issue at length.  On August 4, 1997, Mr. Venturi provided the committee with his opinion (attached) that described three different means of imposing a mandatory evacuation.
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(1)
Penal Code §409.5 authorizes officers of the highway patrol, police departments, marshal’s office or sheriff’s office and certain other designated law enforcement officers to close an area whenever there is a menace to public health or safety.  If the calamity creates an immediate menace to public health, the local health officer may close the area where the menace exists pursuant to the conditions set forth in this section.

(2)
Government Code (GC) §§8558(c) and 8630 authorize the local governing body to declare a “state of local emergency” pursuant to the Emergency Services Act.  When a “state of local emergency” has been declared, the local governing body may issue orders and regulations “necessary to provide for the protection of life and property”.  (GC § 8634).  An order for mandatory evacuation would be authorized under that section.  Failure to comply with any such order is a misdemeanor and subject to imprisonment for up to six months and/or a fine up to $1,000.  (GC § 8665).

(3)
The Governor may declare a “state of emergency” (GC § 8558(b) and 8625).  During a “state of emergency” the Governor has complete authority over all state agencies and the right to exercise all police powers vested in the state, including the issuance of such orders and regulations as he deems necessary (GC §§ 8567, 8627, 8627.5, and 8628).  He also may amend or rescind existing orders and regulations (GC § 8567) and suspend any regulatory statute, any statute prescribing the procedure for conducting state business, or the orders, rules or regulations of any state agency (GC § 8521).  Local public officials and employees are required to render all possible assistance to the Governor and their powers are subordinate to those of the Governor during a “state of emergency” (GC §8614).  Thus, the Governor may assume responsibility for issuance of mandatory evacuation orders or abide by the mandatory evacuation orders issued by the affected political subdivision.
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Of the three options provided for mandating an evacuation, the Attorney General’s office indicated that option (2) is used most often.  This option authorizes the local governing body to declare a “state of local emergency” and to issue orders “necessary to provide for the protection of life and property.”  It is under this section that a local order for mandatory evacuation is authorized.  The advantage of using this section is that local control and coordination are maintained.  Failure to comply with such an order is a misdemeanor and subject to fines and/or imprisonment.

As these provisions apply to everyone in a mandatory evacuation area, including health and Community Care facilities, one question still remains: If health or community care facilities choose to defy such an order, could the Department of Health Services, Licensing and Certification (DHS/L&C) or the Department of Social Services, Community Care Licensing (DSS/CCL) force the facilities to evacuate?  The answer is technically “yes”- in that California Code of Regulations (CCR), Title 22, requires facilities to comply with all local statutes and ordinances.  Also, if the structural integrity or any major system of a hospital building is compromised and/or damaged to a degree that is unsafe to occupy under the provisions of Health and Safety Code §§ 129990 and 130025, the Office of Statewide Health Planning and Development (OSHPD) may order the building evacuated.

Notwithstanding statutory requirements, the reality is that decisions to evacuate health and community care facilities lie with the facility management and these decisions are usually made on short notice in response to a crisis.  In the event management refuses to evacuate, the responsibility and liability for the safety of their residents remains with them.  Evacuation orders issued by a state agency would be slower and may require the support of the local authorities for enforcement.  During a disaster, local control and coordination by an emergency management authority is essential.

DHS Licensing and Certification requires that all health care facilities develop and maintain internal and external disaster plans in accordance with CCR, Title 22.  These disaster plans are to be developed with input from the local emergency management authority and facility staff is to be trained on their implementation and use.  DSS Community Care Licensing requires that all community care facilities develop disaster and mass casualty plans in accordance with CCR, Title 22.  These disaster plans are subject to review by CCL.  In times of disaster, these plans must be implemented and followed.  If they are not followed, L&C or CCL could issue deficiencies or citations to the facility.

Facility management is responsible for the care and treatment of their residents.  If they choose to ignore a mandatory evacuation order, they are in violation of law and are ultimately responsible for any adverse outcomes their residents might face.  While evacuation presents risk to the patients and economic disruption to a facility, conversely, failure to evacuate presents potentially dire consequences.  Good judgment must prevail in these circumstances.

The DHS Licensing and Certification and DSS Community Care Licensing district offices will lend their assistance whenever possible to help facilities relocate patients and residents in times of forced evacuation.  This will include working with facility staff and local emergency response agencies to locate facilities of the same license category that are able to accept evacuated patients and residents. 
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Based on the review and study conducted by the Shelter Medical Group, it is believed that existing law is adequate to force facilities to evacuate  but local authorities will determine the extent to which the evacuation order will be enforced.  Ultimately, the facility management must use a “reasonable person approach” when evacuation is ordered.  If health facility management should ignore an authorized, mandatory evacuation, they would then be subject to penal code violations and the potential for extreme fiscal liability.
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